


PART illl-WARRANTS AND SUMMONES

8.-(1) Where a complaint of facts which constitute an offence in respect O which CompJaiDts
primary courts have jurisdiction is made to a magistrate. the magistrate shall examine
the complainant and, if satisfied that there are sufficient grounds for so doing, issue a
summons or warrant of arrest for compelling the appearance of the person accused:

Provided that a magistrate shall not, in the first instance, issue a warrant for the arrest
of the person accused unless he is satisfied that it is proper that such person should be
detained in custody pending his trial or should give security for his appearance, or that
the circumstances of the case render it unlikely that such person will appear in answer to
asummoD.'1.

(2) The power to issue a warrant under this paragraph includes power to issue
a warrant for arrest authorizing a police officer to whom it is directed to release the
person accused on his executing a bond for a specified sum, with or without sureties
for his appearance before the court.

(3) .Where a summons or warrant is issued under this paragraph, it shall be retur-
nable before the court to which the magistrate by whom it is issued is assigned.

(4) Where a magistrate considers a complaint under this paragraph, he shall enter
the same, together With his decision whether or not to issue process, in the registers of
the court.

~~~ A~w

(@) aperson has failed to appear in answer to a summons; powers to

(b) a summons has been issued, but the court has reason to apprehend that the issue
person to whom it has been issued will not appear in answer to the summons, warrant

a magistrate may issue a warrant of arrest, and where a person commits an act of conte-
mpt in the face of the court, the court may either order his arrest forthwith or issue a
warrant of arrest.

10.-(1) Every summons shall be in the prescribed form and shall be issued in dupli- Summons
cate. One copy of the summons shall be signed, if so required by the person serving
the same, by the person on whom it is served or with whom it is left, and returned to the
court.

(2) Wherever possible the summons shall be served on the person to be summoned
personally, but where such person cannot be found, it may be served by leaving it with
some adult member of his family, or with some adult servant residing with him, or with
his employer.  Every such other person with whom a summons is left shall take such
steps as may be reasonable and necessary to serve the person to be summoned.

11.-(1) Every warrant of arrest shall be in the prescribed form. Wanrants

(2) A warrant of arrest shall constitute authority to the person to whom is directed,
to all officers of the court to which the magistrate by whom it is issued is assigned, and
to all police officers, to take the person in respect of whom it is issued into custody and
to produce him before the said court, and subject to the provisions of this Code, every
such person shall have and may exercise, in the execution thereof, all such powers and
shall perform all such duties as are by law conferred or imposed upon police officers.

(3) A person executing a warrant shall notify the substance thereof to the person to
be arrested and, if so required, shall show him the warrant.

(4) Every warrant of arrest shall remain in force until it is executed or until it is
cancelled by the court to which the magistrate by whom it was issued is assigned.

11.-(1) Process issued under the foregoing provisions of this Part may be served Servi
or executed at any place in the country but if it isto be served or executed outside outsi:
the local limits of the jurisdiction of the court by which it is issued, it shall first be sent loc:al
or taken to a magistrate's court within the local limits of the jurisdiction of which it is jurisdiction
to be served or executed and there endorsed by a magistrate or justice; and shan not
be served or executed unless it is so endorsed.

(2) When a warrant of arrest has been executed outside the local limits of the
court by which it is issued, the person arrested shall, unless the court which
issued the warrant is nearer than a magistrate within whose local limits the
arrest was made, or unless security is taken under sub-paragraph (2) of paragraph 8,
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be taken before a magistrate within the local limits of whose jurisdiction the arrest was
made; and such magistrate shall direct his removal in custody to the court which
issued the warrant unless he admits him to bail and forwards the bond tothe court
which issued the warrant.

13.—(1) A magistrtate may, if satisfied upon affirmation that there is reasonable
ground for belliving that anything upon, by or in respect of which an offence has been
committed, or anything which is necessary to the conduct of an investigation into any
offence, is to be found on any premises or in any vesesl or vehicle within the local limits
of its jurisdiction it was a search warrant in the prescribed form authorizing any person
or person named therein to search such premiess, vessel or vehicle and, if anything
searched for be found, to seize it and take it before the court, where it may be detained
until the conculusion of the case, including any appeal, reasonable care being taken for
its preservation.

(2) A search warrant under this section shall be executed only between the hours of
6.30a.m. and 6.30 p.m.

(3) Any person residing in any premises, or in charge of any premises, vessel or
vehicle, in respect of which a search warrant has been issued shall allow any pers on
executing such warrant free ingress thereto and shall afford all reasonsable facilities for
making a search therein, and where free ingress cannot be obtained the person executing
the warrant may use such force as may be necessary to enter scuh premises, vessel or
Xehicle and in order to effect such entry and search may break open any window or

oor.

(4) At the conclusion of the case, including any appeal, the court shall direct the
property to be returned to the person from whom it was seized, unless the court sees
fit, or is authorized or required by law to dispose of it otherwise.

PART IV.—REMAND AND BaArL

14.—(1) Where any person is brought before a court under arrest, or has been
remanded in custody, or at any stage of the proceedings whilst a person is in custody,
the court may either admit him to bail or remand him or further remand him in custody
until the determination of the proceedings:

Provided that where a person is brought before a court under arrest and the court
has no jurisdiction to try the offence for which such person is arrested, it shall cause him
to be taken before the district court.

(2) Nothing in the proviso to sub-paragraph (1) shall preclude a primary court magis-
trate from exercising in relation to such person, at a district court house or elsewhere,
any of the powers conferred upon a justice under Part VI of this Act.

15. No person shall be remanded—

(a) in prison custody for more than fifteen days at any one time; or

(b) in custody in a lock-up for more than seven days at one time: or

© in the custody of any other person or place for longer than is necessary to hold

him and convey him to a prison or lock-up, and, in any event, for longer than
seven days at any one time.

16.—(1) A person may be released on bail with or without sureties.

(2) The amount of the bail shall be fixed according to the circumstances of the case
but shall not be excessive.

..(3) Before any person is released on bail he, and if a surety or sureties are required, his
$urety or sureties, shall enter into a bond in the prescribed form and in the amount
fixed. It shall be a condition of the bond that the person who is released shall attend at
the time and place mentioned in the bond and that he shall continue to attend until the
proceedings are completed:

Provided that the court may order or permit a person hereby required to execute a
bond to deposit a sum of money or property with the court instead of executing the bond.
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(4) Inany case in which—

(a) the court is satisfied that a person released on bail is about to leave the country;

(b) the sureties represent to the court that they cannot, any longer, be responsible
for the apparance of the person released ; or

(c) there is some mistake in the bond, or it appears that the sureties were or have
become insufficient; or o

(d) the person released fails to appear in accordance with a bond or deposit in that
behalf.

17.—(1) Where any person released on bail fails to appear in accordance with a bond Forfeiture

sureties or the sum or property deposited by him or them, or any part thereof, and in the
case of a bond the forfeiture shall have effect as an order of the court for the payment of
the sum specified in the bond or the part thereof forfeited, and may be executed accor-
dingly:

Provided that the court shall not forfeit any bond given by, or any money or property
deposited by, any surety without first giving him an opportunity to be heard against
such order.

18. The provisions of this Part of this Code relating to bail and forfeiture shall also Provisions
apply where bail is granted by a primary court after it has convicted any person of an be bail to
offence. ’ apply to

bail after
conviction
PART V.—CourTs WHICH MAy TRY OFFENCES

19.—(1) Subject to the provision of this Act, an offence shall be tried by the court Courts
within the local limits of the jurisdiction of which. — which may

(a) the offence was commited; or try offences
(b) the accused was apprehended or is in custody on a charge for the offence, or has
appeared in answer to a summons lawfully issued charging him with the offence; or
(¢} if the offence was committed on a journey, any part of the journey lay; or
(d if it is uncertain in which of several local areas in which the offence was commited,
any ingredient of the offence occurred ; or

by a court having jurisdiction under the foregoing provisions of this paragraph to try
some other offence with which it is appropriate or convenient that such first-mentioned
offence should be tried, or by a court to which the proceedings have been transferred
under, by an order made under Part V of this Act:

Provided that nothing in this paragraph shall be construed as conferring jurisdiction on
primary courts to the exclusion of the High Court or any other category of magistrate’s
court.

.. (2) Where any doubt arises as to the primary court by which any offence shall be tried,
it shall be referred to the appropriate judicial authority whose decision shall be binding
on all magistrates’ courts.

PART VI

TRIAL OF OFFENCE
20.—(1) Where— Charge to

(a) amagistrate issues process under paragraph 8; or be drawn

. up

(b) any person is brought before a court under arrest-

€ magistrate shall enter the fact in the registers of the court and, in the case of any
offence in respect of which primary courts have jurisdiction, open a case file and, unless
a written charge is signed and presented by a police officer, draw up and sign a charge
with such particulars as are reasonably necessary to identify the offence or offences,
including the law and the section, or other division thereof, under which the accused
person is charged.

(2) Every charge shall be brought in the name of the Republic acting on the complaint
of the complainant whe shall also be named.
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Offences .
(3) A charge may contain more than cne offence if the offences charged are founded

‘on the same facts or form part of a series of offences of the same or similar character but
where more than one offence is contained in the same charge it shall be separately stated.

21. At any time before the accused person gives evidence at the trial, the court may
amend a charge or add new offence stoit. But where the court amends. or adds to a
charge, the accused person may require any witness who has previously given evidence
to be recalled and may put relevant questions to such witness.

22,—(1) A complainant may, with consent of the court, withdraw his complaint at
any time before the accused person gives evidence at the trial, and where the court gives
its consent to the withdrawal of the complaint, it shall withdraw the charge and unless
the accused person is remanded in custody on some other charge, discharge him.

.(2) The discharge of an accused person under this paragraph shall be with out preju-
dice to the institution of new proceedings for the same offence.

(3) Nothing in this paragraph shall be construed as derogating from the power of the
Director of Public Prosecutions to enter a nolle presuqui in any proceedngs.

23. The court may adjourn the hearing of any proceedings from time to time as the
occasion may require.

24. Where a complainant fails to appear at the time and place appointed for the hea-
ring of any charge, the court may dismiss the charge and acquit the accused person,
unless it shall think it proper to adjourn the hearing to some other day:

Provided that the court shall not dismiss the charge or acquit the person unless he is

- . present at the time and place appointed or isin lawful custody.

25, Trials in primary courtsshall be conducted in the presence of the accused.

26.—(1) Where any evidence is given in a language not understood by the accused,
it shall be interpreted to him in open court in a language understood by him.

(2) Before entering upon the duties of his office, an interpreter shall take oath or be
affirmed, as the case may be:

Provided that a regular court interpreter who has taken oath or has been affirmed
generally shall not require to take oath or be affirmed in each proceeding.

27.—(1) At the commencement of the trial, and immediately after the court has made
any amendment or addition to the charge, the court shall read and, if necessary, explain
the charge to the accused person.

(2) After reading the charge, the court shall either itself state the facts on which it is
founded or require the complainant to state shortly such facts. ’

(3) After the charge has been read and, if necessary, explained to the accused person
and a statement of the fact has been made, the accused shall be asked whether or not

he agrees the charge is true.

(4) Where the charge contains more than one offence, the procedure prescribed in
this paragraph shall be followed separately for each offence.

28.—(1) Where the accused person admits the truth of the charge (or any of vffence
therein)—
_.(a) the magistrate shall cause a charge to be read and explained to him-and where
there are more counts than one, each shall be put separately;

(b) the admission shall be recorded as nearly as possible in the accuseds’ own words
and themad over to him. Any amendments or corrections by the accused shall
berecorded;
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(c) "the prosecutor shall state alleged facts in sufficient details and bring essential
: constituents of the offence charged and the accused shall be asked, if he admits
truth of the statements if he does not admit the magistrate shall the change plea
and that event the procecutor may amend the charge; and
(d) if the plea”is’not (charged) the magistrate and, if an interpreter is employed and
the interpreter, shall sign the admission of the accused person and the magistrate
shall invite the accused person also to sign it.

(2) The court shall then convict the accused person of the offences which he admits
and proceed to pass sentence on him:

Provided that where the court is satisfied that it is desirable that the passing of sentence
be deferred, it may, for the reasons to be recorded, defer the same until some other time.

29. Where the accused does not admit the truth of the charge (or of any offence therein), Accused
the court shall enter a plea of not guilty to such charge or offence and proceed to hear denies
the evidence of the complainant and his witnesses and, if he so wishes, of the accused offences
person and his witnesses:

30.—(1) The evidence shall be given in such order as the court directs: Evidence
and Exami-
Provided that— nation
(a) without prejudice to the power of court to recall him, the complainant shall give
evidence first; and

(b) subject to the provisions of item (c) of this proviso, if the accused person wishes

to give evidence, he shall give such evidence before his witnesses; and

(¢) the accused person shall be afforded an opportunity of giving evidence in

rebuttal of any evidence given after he himself has given evidence, by the
complainant, the complainant’s witnesses or witnesses called by the court.

(2) The evidence of the complainant, the accused person and all other witnesses
shall be given on affirmation save in the case of a child of tender years, who in the
opinion of the cuort does not understand the nature of the affirmation.

(3) The court and the accused person may put relevant questions to the complainant
and his witnesses.

(4) The court and the complainant may put relevant questions to the accused’s
witnesses and, if he gives evidence, to the accused person.

(5) The accused person and the complainat may, with the consent of the court,
put questions to witnesses called by the court.

(6) The magistrate shall record the substance of the evidence of the complainant,
the accused person and the witness and after each of them has given evidence shall
read his evidence over to him and record any amendment or corrections. The magis-
trate shall certify at the foot of such evidence, that he has complied with this requirement

31.—(1) At any stage of the proceedings, the court may, if satisfied that the accused Dismissal
person has no case to answer. Dismiss the charge and acquit the accused. of charge

32.—(1) Subject to section 6 of this Code, after all thee vidence has been heard, the Tud t
court shall proceed to pass judgementand convict, or acquitand discharge the accused andgma
accordingly.

(2) Every judgement shali contain the point or points for decision arrived at by the
and assesors the, decision thereon and the reasons for such decision, and shall be dated
and signed by the magistrate.

33.—(1) A person charged with an offence may be convicted of — .
. Altecnative
(a) an attempt to commit such offence; verdicts

(b) another offence if the first-mentioned offence consists of a number of particulars,
a combination of some of which constitute the other offence, if the relevant
matters are proved and such attempt or such other offence are within the courts
jurisdiction,
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(2) Where a person is charged with stealing anything and the court of the opinion
that he is not guilty of that offence, but that he is guilty of ian offence in respect of _that
thing under one of the section 302, 304 or 311 off the Penal Code, he may be convicted
of that offence although he was not charged with it.

(3) Where a person is chaged with an offence_under section 302 or section 304 of the
Penal Code and the court is of opinion that he is not guilty off hat offence byt that he
is guity of stealing the thing in respect of which he is charged, he may be convicted
hat off nce although he was not charged with it.

(4) Where a person is charged with and offence under secton 302 of thc Penal Code
and the court is of opinion that he is not guilty of that offence but that he is guilty
of an offence under sectin 303 of the Penal Code, he may be convicted of that offence;
although he was not charged with it.

(5) When a person is charged under section 311 of the Penal Code with the offence
of receiving anything and the court, is of opinion that he is not guilty of that offence but
that he is guilty of retaining the thing, and when a person is charged under the said section
1 with the offence of retaining any thing and the court is of opinion that he can be
convicted under the provisions of the said section of retaining or receiving, as the case
may be, although he was not so charged.

(6) Where a person is charged with an offence under one of the section 294 to 297 of
the Penal Code and the court is of opinion that he is not guilty of that offence but that
he is guilty of any other offence under another of those sections, he may be convicted
of that other offence although he was not charged with it.

34. After conviction the court shall consider the question of sentence. The court
may hear such evidence, on oath in affirmation as it thinks necessary to assist it to
determine the sentence to be passed.

35. The court shall draw up a warrant of committal in the prescribed form in the case
of every person sentenced to a term of imprisonment or to corporal punishment, and in
the case of a conviction for an offense specified in the Schedule to the Minimum Sente-
nces Act, 1972 the warrant shall be endorsed under the hand of the magistrate with a
statement that the person convicted was convited of a scheduled offence.

—————y

THE FOURTH SCHEDULE

PROVISIONS RELATING TO THE CIVIL JuRISDICTION OF PRIMARY CourTs

1. Subject to the provisions of this Act, pr ings of civil nat
and determined :— proceedings of civil nature shall be heard

(a) if they relate to immovable property, by a court within the local jurisdicti
whith the property is situated. Jurisdiction of

(b) in any other case, by a court within the local jurisdiction of which the cause of
action arose or the defendant is ordinarily resident, or by a court to which procee-
dings have been transferred under. on by an order made under. Part V of this Act:

Provided that nothing in this paragraph shall be construed as conferring jurisdiction

on primary courts to the exclusions of the court other category of magistrate”
any tribunal established by law. ¥y ¢f magistrate’s court or

2. In the’exercise of its customary law jurisdiction a primary court shall apply the
customary law prevailing within the area of its local jurisdiction, or if there is more than
one such law, the law applicable in the area in which the act, transaction or matter occu-
red or arose, unless it is satistfied that some other customaryy law is applicable but it
shall, subject to rules of courts, apply the customary law prevailing within the area of its
local jurisdiction in matter of practice and procedure to the exclusion of any other
customary law. s
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3.—(1) A primary court, in proceedings of a civil nature may— powers

(a) award any amount claimed;

(b) award compensation;

(c) order the recovery of possession of land;

(d) order the restitution of any property;

(¢) orderthe specific performance of any contract;

(f) make orders in the nature of an injuction, both mandatory and prohibitive;

®) m:ctl:r the payment of any costs andexpenses incurred by a successful party or his
witnesses ;

(h) promotereconciliation and enourage and facijitate the settlement, in an amicable
way, of the proceedings on such terms as are just;

(i) make any other order which the justice of the case may require.

(2) Any amount, including compensation or costs, awarded by a primary court under
this paragraph may be ordered to be paid at such time or times or by such instalments
or in kind or otherwise as the court shall think just and, in default of the payment of any
such amount or any instalment of the same when due, the court may order that such
any such amount or any instalment of the same when due, the court may order that
such amount or such instalment* as the case may be, shall be levied by attachment and
sale of any attachable property belonging to ‘and any salary accured or to become due
to* the person against whom the order was made,

inéS)dfor the purposes of this paragraph, ““attachable property” shall not be deemed to
ude— \

a) the necessary wearing apparel, cooking utensils, bed and bedding of the judgment
@ debtor and of hiswifeandchildren];‘mg o g of the judgmen

(b) the manual tools of artisans or of agriculturist;

(c) the salary or wages of any person to the extent of—

(i) the whole of the salary of wages, where the salary or wage does not exceed
eighty shillings monthy; any 8

(ii) eighty shillings where the salary or wage exceeds eighty shillings monthly
but does not exceed one hundred and fifty shillings monthly;

(jiii) two-thirds of any salary or wage which exceeds one hundred and fifty
shillings monthly;

(d) any fund or allowance declared by law to be exempt from attachment or sale
in execution of a decision or order.

(¢) any land used for agricultural purpose by a village, an Ujamaa Village, a co-
oper:;txve m&y or an individual whose livelihood is wholly dependent upon the
use of suc] H

(D) any residential house or building, or part of a house or building occupied b:
juggnent debtor his wife and dependent children for r&sidentialgpurp(?ses. y the

4. A primary court may, on the application of the party entitled to the benefi .
such order in any civil proceedings, request a district court to take steps for the artréf Execution
and detention of any person who has failed to comply with an order for the payment
of any amount, including compensation or costs, made by such primary court, and
upon receiving any such request, the district court shall have such jurisdiction and
fh?wers t? Ol'ge‘li et:lei :.‘rr&s't aﬁ:i dqqui)thn of sn;ch ox(‘lder as if an application were made for

€ arrest an ion in the civil prison of a judgment debtor i i
provisions of the Civil Procedure Code. s in accordance with the
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{Section 17)
PART 1

PowERs OF PRIMARY COURTS IN ADMINISTRATION CASES

1.—(1) The jurisdiction of a primary court in the administration of deceaseds’
estates, where the law applicable to the administration or distribution or the succession
to, the estate is customary law or Islamic law, may be exercised in cases where the
deceased at the time of his death, had a fixed place of abode within the local limits of the
court’s jurisdiction.

Provided that nothing in this paragraph shall derogate from the jurisdiction of a
primary court in any proceedings transferred to such court under Part V of this Act.

(2) A primary court shall not appoint an administrator of a deceased’s estate—

(a) in respect of an estate to which the provisions of the Probate and Administration
Ordinance, 1961 are applied or of which a grant of administration has been made
under that Ordinance, or of which the administration is undertaken by the
Administrator-General under the Administrator-General’s Ordinance; or

(b) where the gross value of the estate does not exceed Shs. 1,000/- unless the court
is of the opinion that such an appointment is necessary to protect the creditors
or beneficiaries.

2. A primary court upon which jurisdiction in the administration of deceaseds’
estates has been conferred may—

(a) either of its own motion or an application by any person interested in
the administration of the estate appoint one or more persons interested in the
estate of the deceased to the administrator or administrators, thereof, and, in
selecting any such administrator, shall, unless for any reason it considers in-
expendient so to do, have regard to any wishes which may have been expressed
by the deceased;

(b) either of its own motion or on application by any person interested in the admini-
stration of the estate, where it considers that it is desirable so to do for the
protection of the estate and the proper administration thereof, appoint an officer
of the court or some reputable and impartial person able and willing to administor
the estate to be administrator either together with or in in lieu of an administrator
appointed under sub-paragraph (a);

(¢) revoke any appointment of an administrator for a good and sufficient cause and
require the surrender of any document evidencing his appointment;

(b) make orders as to the administration of the estate, and, in particular but without
prejudice to the generality of the foregoing, as to the law to be applied in the
distribution of the estate and as to advertising for creditors;

(e) require an administrator to sign an undertaking to administer the estate faithfully;

(f) require an administrator to give security for the due administration of the estate;

(g) make orders as to the payment of the share in the estate of any minor or other
person under a disability to a relative or other suitable person for the maintenance
or otherwise for the use of such minor or person under a disability, or with the
consent of the Public Trustee, to the Public Trustee;

(h) make any order which it has power to make under this Act in cases of a civil
nature.

3. Where the High Court has directed that the Probate and Administration Ordinance
shall apply to an estate of which an administrator has been appointed by a primary
court, the primary court shall, ypon receiving notice to that effect from the High Court,
revoke the appointment of such administrator and reauire the surrender of any docu-
ment evidencing his appointment.
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4. Where any appointment of an administrator is revoked by a primary court—
(a) all payments bona fide made to the administrator before the revocation thereof nces of
t;ha“’ notwithstanding such revocation, be a legal discharge to the person making Tevocation
e same;
(b) the administrator who shall have acted may retain and reimburse himself out of
the assets of the deceased in respect of any payments made by him which an
administrator may lawfully make.

PART I

POWERS AND DUTIES OF ADMINISTRATORS APPOINTED BY PRIMARY COURTS General
5. An Administrator appointed by a primary court, shall, with reasonable diligence, duties of
collect the property of the deceased and the debts that were due to him, pay the debts Administrator
of the deccased and the debts and costs of the administration and shall, thereafter,
distribute the estate of the deceased to the persons or for the purposes entitled thereto,
and, in carrying out his duties, shall give effect to the directions of the primary court.

6. An administrator may bring and defend proceedings on behalf of the estate. Proceedings

7. The receipt of an administrator shall constitutea good discharge to all debtors Receipts
m their debts and to all persons delivering the property of the deceased to such an
inistrator.

8. An administrator who misapplies the estate of the deceased or subjects it to loss
or damage shall be liable to make good such loss or damage, and an administrator who
occassions loss to the estate by neglecting to get in any part of the property of the
deceased shall be liable to make good the amount,

9. If an administrator makes inquiries, which in the circumstances of the case are )
orasonable, as to the debts of the deceased, he shall not be obliged to advertise for No obliga-
recditors unless so directed by the primary court. ;lggerngse

10. An administrator who distributes the assets in discharge of such lawful claims Distribution
as he knows of and, after not less than three months after the death of the deceased,
distributes the remaining assets among the persons or for the purposes entitled thereto,
and who gives effect or complies with the directions of the court (if any), shall not be
liable for those assets to any person of whose claim he had a notice at the time of such
distribution.

Provided that nothing in this paragraph shall prejudice the right of any creditor to
assets in the hands of the person receiving the same.

11. After completing the administration of the estate, and if the primary courtso Account
orders, at any other stage of the administration an administrator shail account to the
primary court for his administration.

19{4asaed in the Natlonal Assembly on the fourth day of February,
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